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M
ost people you ask will tell you that
modern privacy law originated with
an article called The Right to Privacy

written by Sam Warren and Louis Brandies
and published in the Harvard Law Review.
It has been called the “most influential law
review article of all time” and has affected
the development of privacy law around the
world. Roscoe Pound went so far as to
remark that it did “nothing less than add a
chapter to our law”.

It featured prominently in the Right to
Privacy judgment issued by nine judges of
the Supreme Court of India in Puttaswamy
vs Union of India, being mentioned by four
of the five judges who wrote opinions. In his
lead opinion, Justice D.Y. Chandrachud,
while recognizing the shortcomings of using
comparative legal and historical frameworks
to establish Indian law, could not help but
acknowledge its influence in articulating the
notion that the right to privacy is an embodi-
ment of the basic need of every individual to
live with dignity.

sweeteners may help, they may not 
necessarily create Indian world-beating 
companies, or even get world beaters 
to shift their supply chains to India. 
The government would thus do well 
to understand what creates global 
champs. Governments have very little 
to do with their creation.

Reality 1: Companies compete, while
governments can only enable. Govern-
ments cannot create global champions, 
though mercantilist countries like 
Japan, South Korea and China did do so 
at one point. What governments can do 
is create an enabling policy and regula-
tory environment that fosters economic 
growth and lets companies scale up. 
Airtel and Reliance Jio did not emerge 
as India’s two big telecom survivors 
because the government anointed them 
as winners. Nor did TCS, Infosys and 
Wipro become global outsourcing 
giants because of the government. They 
became global biggies because the pol-
icy environment for their growth was 
positive both in India and abroad.

Reality 2: This rule partly contradicts
the first, but is an essential factor in 
global success. Once a domestic market 
declares its winners, governments mat-
ter in helping them go global. Big multi-
national companies are always viewed 
with suspicion, and so governments 
that don’t stand four-square behind 
their own giants may find that they 
never graduate beyond the domestic 
market. Large government contracts 
and inorganic takeovers of iconic com-
panies abroad cannot happen without 
government support for our companies 
with diplomacy and backroom heft. 
Today, a Jio is valued at over $66 billion 
and Vodafone plc at $44 billion. If Voda-
fone Group is on the block, and either 
Airtel or Jio want to buy it, it would 
require Indian political support.

Reality 3: The global market is 
increasingly becoming a winner-takes-
all one. Google, Facebook, Amazon, 
Apple and Microsoft are all near 
monopolies in their respective areas. 
Even in manufacturing, China’s global 

dominance involved specialization and 
investments on a massive scale. Indian 
companies competing with Google or 
Chinese manufacturers would be a 
10-year project that would take more 
than incentives. In a winner-takes-all 
scenario, you need to first create a great 
product at a great price. Once that is 
established, you grow scale quickly 
before others get the idea. This is the 
story of Jio as much as of Google. 

Reality 4: Don’t fret about domestic 
monopolies too much. The point is you 
cannot beat an Amazon or Walmart 
even in India by obsessing about 
monopolies and big businesses. Indian 
companies have to scale up, gobble 
companies, and become national 
champs first, so that they can take on 
global giants. Such regulation should 
kick in after a monopoly or cartel devel-
ops in India, and not merely because 
current market shares look high. A big 
domestic share could mean nothing in 
the global context. We should look at 
dominance in a global context and not a 
local one. Consider what Jio’s valuation 
would have been if the Competition 
Commission had barred it from taking 
on Facebook’s $5.7 billion investment 
because it was already the Indian tele-
com market’s leader.

Reality 5: Supply chains involving 
medium and small companies are cre-
ated by large companies, not govern-
ments. There is a lot of loose talk about 
global supply chains moving to India. 
But it is companies that decide which 
supply chains to set up. Maruti has a 
supply chain in India and also in China 
and Japan. Its supply chain is deter-
mined by its needs. 

In short, the government must not 
think it needs to create winners, but 
that it must foster the right environ-
ment for winners to emerge from the 
soil of India. Once they do, you must 
back them to the hilt.

The government holds the lock but 
not the keys to Atmanirbhar Bharat. As 
long as the lock is well oiled, companies 
will find the keys on their own.

T
he ongoing efforts to de-escalate
tensions with China may or may
not pan out as desired by India, ie,

with the restoration of status quo ante, 
as in April this year. The killing of 20 
soldiers sparked outrage, leading to 
calls for a boycott of Chinese goods and 
investments. The government has 
banned 59 Chinese apps and scrapped 
Chinese bids in some infrastructure 
projects, even as cargo from China has 
got delayed at Indian ports.

On another plane, it has also 
announced plans for Atmanirbhar Bha-
rat, a self-reliant India, which ties in 
with its efforts to reduce over-depend-
ence on Chinese imports. Many econo-
mists have derided these efforts, assum-
ing that it will take India back to the era 
of costly import substitution. The boy-
cott call has also been criticized because 
it may end up causing supply disrup-
tions in our own economy.

These criticisms are at least half 
wrong. Import substitution works in 
areas where import costs are higher 
than domestic costs. This is manifestly 
the case with many defence imports. 

However, critics need to be taken 
seriously in areas where competitive 
forces exist and the cost of import sub-
stitution will be high. In order to lure 
companies to “Make in India”, incen-
tives are being offered in sectors like 
APIs (active pharmaceutical ingredi-
ents) and electronics. While these 

Our government holds the lock 
but not keys to a self-reliant India
Policymakers can’t create global champions but can foster conditions for these to emerge and thr ive

R. JAGANNATHAN
is editorial director, ‘Swarajya’ magazine

I
ndian stock markets scaled another post-
covid high on Tuesday, buoyed by a global
rally and reports of a calming of border
tensions between India and China. The
30-share BSE Sensex, an index of India’s
largest and most actively traded stocks,

has soared by some 40% above its lockdown-
shock low of about 25,638 in late March. This 
rally has been fuelled not just by retail money 
via mutual funds, but also by a glut of liquidity 
sloshing around global financial markets in 
search of returns. The covid crisis had 
prompted the world’s big central banks to ease 
money supply in vast quantities, and ultra-
cheap funds going into equities and bonds 
have raised concerns of asset price inflation. 
Indian shares have gained, too, as foreign port-
folio investors poured 218.3 billion into 
domestic equities in June, the highest this 
year. Market momentum has been aided by 
upbeat data coming out of the US and China, 
lately, and some analysts have cited local fac-
tors to justify Dalal Street’s optimism. Yet, our 
bourses seem to have run ahead of financial 
fundamentals, given that the full impact of the 
economic blow delivered by covid-19 is still to 
show up in corporate earnings. As bad news on 
performance filters in, more and more stocks 
will probably look overvalued. In all, India has 
had no let-up in coronaviral infections, uncer-
tainty abounds on various fronts, and it could 
take very little for the fragility of the current 
rally to reveal itself. 

With loose monetary policies unlikely to be
reversed anytime soon, too much money could 
chase too few stocks for quite a while, inflating 
prices in the bargain. If dollar inflows keep the 
rupee’s external value on an incline, then savvy 

global investors could count on carry-trade 
profits by borrowing cheaply in advanced 
economies and deploying the money in high-
yielding risk assets in India. In such circum-
stances, it would help if the supply of equities 
were to rise, too. The government can play a 
major role in seeing this happen. It just has to 
offload chunks of its equity holdings in state-
held companies. Its disinvestment target for 
the year, at 2.1 trillion, could perhaps even be 
met if it shuffles its offer list to put shares on 
sale that are likely to attract regular buyers, 
rather than strategic investors. Instead of Air 
India, thus, it could go ahead with an initial 
public offering (IPO) of a slice of Life Insurance 
Corporation, as envisaged, though the 
insurer’s policy-holders would have to be 
assured that they won’t be deprived of profit 
bonuses. Shares in other public sector enter-
prises could be hawked as well. 

Old businesses, however, may not elicit quite
as much interest as new ones. Every crisis that 
shakes up an economy tends to create a new 
set of winners, raring-to-go companies that 
either pivot quickly to new realities or seize 
opportunities presented by change. While 
almost all businesses have been hit by the 
covid crisis, some startups may be onto some-
thing that requires expansion money. Angel 
funds and venture capital have tended to these 
needs, largely, but it may be time for some of 
these to go public. Few may have the profit 
record needed for an IPO, under our current 
rules, but perhaps such preconditions could be 
eased a bit in favour of a primary market 
revival. Discerning investors might be keen to 
put prospectuses under their lens and acquire 
a bunch of new stocks for the post-covid era.

Our stock markets need 
a fresh supply of shares

Indian share indices are touching post-covid highs in a rally that looks rather fragile. To 

moderate equity pr ice inflation, we could speed up disinvestment and ease IPOs by startups
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A petitioner railing
against a

“blasphemous” essay
on the Ramayan in the
Delhi University history
curriculum is only to
be expected. That the
Supreme Court should
demand a response
from the university,
however, is strange. The
essay, Three Hundred
Ramayanas by the
much-respected scholar,
A.K. Ramanujam,
examines multiple
narratives of the epic.

The essay does two
things that cannot sit
well with the Hindu
right. First, it allows
narrative space to people
traditionally granted
no voice; one Kannada
narrative belongs to an
untouchable musician,
and in a Jain tale, Ravana
is a noble man. Second,
it exhibits precisely the
sort of critical thinking
that’s absent in history
education today—the
sort of thinking that
would seek to question
the “official” version
of Indian history that
the right wants so
desperately to establish.

QUI CK EDI T

Fighting
over Ram

Mint is also a vailable f or Rs5.50 with Hindus tan T imes under a c ombo off er

GREATER COMPETITION

M&Adeals
brewingin
banking

B Y A NITA BHOIR

anita.b@livemint.com
·························
MUMBAI

T
he Indian banking in-
dustry may see a few
mergers and acquisi-

tions (M&A) deals this year,
ahead of the banking regulator
releasing the licensing norms
for new banks that are expec-
ted to open for business in the
next two years.

At least three new genera-
tion private sector banks—
HDFC Bank Ltd, Kotak Mahin-
dra Bank Ltd and IndusInd
Bank Ltd—have set their eyes
on acquisitions.

It is not known whether they
have given a mandate to in-
vestment bankers for such ac-
quisitions, but some dealmak-
ers are independently reaching
out to potential acquirers with
suggestions on possible tar-
gets.

At least one foreign bank is
recommending stocks of some
south India-based old private
banks to its high networth cli-
ents for investment because it
feels that the market value of
these banks will substantially
go up once they are actively
wooed by the new generation
banks for possible acquisi-
tions.

Addressing shareholders at
HDFC Bank’s annual general
meeting last week, managing
director and chief executive of-
ficer Aditya Puri said he would
look for a merger with a bank
in the southern part of the
country.

Kotak Mahindra Bank has
already created a war chest for
acquisitions by selling 4.5%
stake in the bank for $296 mil-
lion (around Rs1,400 crore to-
day) to Sumitomo Mitsui Fi-
nancial Group Inc. Its vice-
chairman and managing direc-
tor Uday Kotak has previously
said that he is “sniffing
around” for acquisitions.

Kotak recently conducted
due diligence on CitiFinancial
Consumer Finance India Ltd
(CitiFinancial) that gives home
and personal loans to retail
borrowers in the low income
segment, but the deal did not
go through. It is now looking
closely at a south India-based
old bank, an executive at an-

other bank said, asking not to
be identified.

There have been talks in in-
vestment banking circles that
IndusInd Bank, too, is actively
looking at some proposals.

Its managing director and
chief executive officer Romesh
Sobti told Mint his bank is
“open to acquisitions as we
now feel we have the financial
muscle and required manage-
rial skill to look at opportuni-
ties” , but declined to divulge
details.

An official of the Hinduja
group, of which IndusInd Bank
is a part, speaking on condi-
tion of anonymity said the
bank has not appointed any in-
vestment banker as yet, but
had received a proposal from
one investment bank. “We are
open for inorganic growth op-
tions if we get the right oppor-
tunity at the right price,” he
added.

IndusInd Bank had acquired
Ashok Leyland Finance Ltd,
also part of the same group, in
April 2003.

Investment bankers are
closely tracking some old pri-
vate banks, such as City Union
Bank Ltd, Karnataka Bank Ltd,
Federal Bank Ltd, Karur Vysya
Bank Ltd, South Indian Bank
Ltd and the unlisted Catholic
Syrian Bank Ltd. These may or
may not be available for acqui-
sitions, but investment bank-
ers are talking to most of them
in their efforts to play the role
of a matchmaker. Federal Bank
is the most valuable among
them with a market capitaliza-
tion of close to Rs6,000 crore.

Once the new banks open
for business, competition will
intensify and many of these
banks may find it difficult to
grow; new generation private
banks are aggressively looking
at opportunities to expand

TURN TOPAGE 2®

Inefforts toplaythe
role of amatchmaker,
investment bankers
are tracking some old
pvt banksinthe south

NEW REGIME

Ayurvedicdrugstoowill need to
beclinically tested, saysgovt
BY C.H . UNNIK RISHNAN

ch.unni@livemint.com
·························
MUMBAI

I ndia wants Ayurvedic drugs
to go through the same rig-

orous process of testing as al-
lopathic drugs and while com-
panies in this traditional medi-
cines business agree that their
products need to be tested,
they are uncomfortable at hav-
ing to follow the same process
that has been defined with
modern medicines in mind.

The new testing regime will
also apply to other traditional
systems of medicine.

In June, the government in-
troduced an official guideline
that was based on an earlier
document of the Central Drugs
Standard Control Organiza-
tion, the country’s drug regula-
tory body, on good clinical
practices for clinical trials of
allopathic drugs. The June
guideline, according to a noti-
fication by the ministry of
health, should be followed for
all Ayurveda, Siddha and Una-
ni drugs at all stages of drug
development, whether prior or
subsequent to the product’s
registration.

This would mean that any

TURN TO PAGE 2®

THE NEW S
New private banks are looking
for acquisitions and ar e targeting 
old private banks in south India 

THE BACKGROUND  
Some of the old bank s are efficient 
with good asset book value, but 
they do not have the scale

THE IMPLICATION 
New private banks want to expand 
branch net work and r each out
to new geographies ahead of 
competition in tensifying 

SPREADING WINGS

Testing times: The Sitaram Ayurveda Pharmacy in Thrissur. Ayurveda
drug makers say a generalized approach will be counter-productive.

TRACKING PERFORMANCE

Railwayshadsurplusof Rs1cr inFY10
BY RAHUL CHAND RAN

rahul.c@livemint.com
·························
NEW DELHI:

The deterioration in the fi-
nances of the Indian Rail-

ways is far worse than what the
government has let on.

A review of provisional data
for 2009-10 shows that its reve-
nue surplus has dropped to a
low of Rs1 crore, compared with
Rs4,456.78 crore in 2008-09. In
the Budget presented on 24 Feb-
ruary, the government had
pegged the revised estimate of
revenue surplus at Rs951.03
crore.

This severely restricts the abil-
ity of the railways to go ahead
with the ambitious Rs14 trillion
investment laid out in its10-year
vision released in December.

The marginal revenue surplus
is the result of a significant re-
duction in the amount Indian
Railways has put into its depre-
ciation reserve fund, which is
used to replace aging assets. In
2009-10, the railways put in
around Rs2,300 crore into the
fund—much less than the
Rs4,500 crore it had originally
claimed it would—while with-
drawing in excess of Rs5,000
crore from its accumulated re-
serves (which includes funds in
the depreciation reserve fund),
leaving a balance of less than
Rs10 crore.

This is the worst performance
since the last financial crisis in

the railways in 2000-01, which
forced it to default on dividend
payments to the Centre. The In-
dian Railways doesn’t follow
commercial accounting norms
followed by firms in India.

A spokesperson for the rail-
ways declined to divulge details
on the revenue surplus or the
current fund balances, but con-
ceded that fund balances had
taken a hit in 2009-10.

“Now that the arrears of pay
commission are behind us and
the economy looking up, the
fund balances will again be built
up,” he said.

To be sure, rail minister
Mamata Banerjee had in her
very first budget flagged the fact
that the finances of the railways
were in distress. She commis-
sioned and released a white pa-
per on the finances that argued
that accounting tweaks had
masked the true status of the
railways’ finances.

The latest revelations have
surfaced during the compilation
of the final estimates for
2009-10. It showed that the min-
istry’s earnings in 2009-10 are, at
Rs86,963 crore, marginally lower
than that reported in the revised
estimates issued this year. After
accounting for operating costs,
other expenses and an estimat-
ed dividend payout of Rs5,543
crore, this should leave asurplus
of about Rs1 crore.

The Indian Railways, which
has steadily increased its freight

business over the past six years,
has been affected in the last two
years by factors beyond its con-
trol, such asvastly increased pay
scales for its 1.4 million employ-
ees(mandated by the Sixth Cen-
tral Pay Commission) and a
global economic downturn. The
year 2009-10 was particularly
hard on the railways. In an inter-
nal meeting of the rail board

staff in March this year, senior
railway officials said the nation-
al transporter’s earnings till Feb-
ruary had grown by 9.3% (down
from the 13%average of the pre-
vious five years) while working
expenses went up by 25% over
2008-09.

A former railway official said
the national transporter has in
the past resorted to decreasing
the amount of money it flows
into its various funds to shore its
surplus. In lean years, the rail-
ways would put less money into
the funds while drawing on the
accumulated reserves and the
reverse when revenues were
buoyant.

“The severe drawdown of
fund balance only means that
adequate appreciations to the
funds will have to be provided in
the next budget,” the spokes-
person said, adding that final ac-
counts for 2009-10 have been
sent to the Comptroller and Au-
ditor General.

Analysts say the railways will
have to initiate radical measures
to cut costs while growing
freight business. “They will have
to do some significant cost cut-
ting. For example, on the man-
power side, they are very proud
of the fact that they are the larg-
est employer. They will have to
look at cost reductions,” said
Amrit Pandurangi, who heads
the infrastructure and transport
practice at consul ting firm Price-
waterhouseCoopers.

GOING OFF THE R AILS
Deplet ed fund balanc es could aff ect 

the r ailw ays' in vestment plans. 

Depreciation r eserve fund

Capital fund

Pension fund

Opening balanc e
(As on 1 Apr 2009)

Earnings Net revenue**

3,336

6,179

3,214
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*Aft er pension pa yout

**After deducting t otal 
ordinary w orking e xpensesSour ce: Govt officials

88,355 86,963

1.29

Development fund

2,298

-780
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Actual

Rs5,544 crore

Net dividend

Rs5,543 crore

Excess shortf all

Rs1 crore
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(As on 31 Mar 2010)
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reflected on the concepts set out in this arti-
cle in Olmstead vs US, in which Louis Bran-
deis—who had by that time become a judge
of the US Supreme Court—wrote a powerful
opinion that was made law in the case of
Griswold vs Connecticut. This, in turn, was
invoked in a series of gay rights cases that
culminated in Obergefell vs Hodges—the case
in which the US Supreme Court recognized
that everyone has a fundamental right to
marry another person of the same sex.

In India, when a five-judge bench of the
Supreme Court overturned the earlier deci-
sion of a smaller bench in Navtej Singh Johar
vs Union of India, these cases featured in the
rich tapestry of decisions from around the
world that were cited in arguments in
favour of writing down Section 377 of the
Indian Penal Code in order to decriminalize
homosexuality.

There is no way Samuel Warren could
have made the motivations behind writing
the article public at the time he wrote it.
Back then, being even remotely associated
with gay rights could have sunk his career.
But his article on the right to privacy did
eventually secure for the LGBTQ+ commu-
nity the sort of rights and freedoms that he
would have wanted for his brother. Even if it
took over a century and a quarter to achieve.

the need to find a way to protect his younger
brother, Edward. Young Ned Warren was
openly homosexual at the time when to be so
was not only a crime, but one for which per-
sonalities as famous as Oscar Wilde were
aggressively prosecuted. Just a year before
the article, newspapers in Boston had

breathlessly reported the
“Cleveland Street Scan-
dal”, about a homosexual
services ring that catered
to upper-class men.

Those were the particu-
lar circumstances under
which Sam Warren set out
to write the article. No
doubt, all these factors had
influenced his thinking,
guiding his hand as he
made a strong case for the
development of a right to
be left alone, which was
clearly aimed at the press

and its egregious intrusions.
The foundational impact that the article

has had on privacy law is well known. But in
the light of this new information, it is proba-
bly worth highlighting the role it has had in
securing protections for the LGBTQ+ com-
munity. The US Supreme Court first

was the daughter of a prominent Boston sen-
ator and by no means a shrinking violet. As
a result, she was often featured in the society
pages of Boston newspapers, the subject of
the sort of gossip and innuendo that upset
Samuel Warren no end. His distaste of yel-
low journalism comes through clearly in the
article where he states:
“Gossip is no longer the
resource of the idle and of
the vicious, but  has
become a trade, which is
pursued with industry as
well as effrontery.” It is for
this reason that many legal
historians have suggested
that the Right to Privacy
art icle was Warren’s
defence against a yellow
press corps that  he
believed had its sights on
his wife’s family, and by
association his own.

However, recent scholarship has thrown
light on another theory that sounds just as
plausible. In a deeply researched article
titled About Ned (bit.ly/3grlukX), Charles Col-
man assembles a compelling theory, sug-
gesting Warren’s motivation for writing the
article was not gossip involving his wife, but

When they wrote their article in 1890,
Warren and Brandeis were young lawyers
setting out to make a name for themselves
and their eponymous law firm. They were
both incredibly smart men who had gradu-
ated first and second in their class in Har-
vard—Brandeis with marks so high that they
would not be surpassed for another 80 years.
Like all good entrepreneurs, they tried to get
published to showcase their scholarship,
thereby enhancing the reputation of their
practice. But why they chose this subject
matter of all the options available to them is
not quite clear. As good as it was, the article
was nothing like the previous two they had
authored in the Harvard Law Review—both
of which had discussed the mundane but
presumably more commercially lucrative
Law of Ponds.

By all accounts, it was Warren who held
the pen on this article. Brandeis reportedly
distanced himself from the initial drafts,
commenting that it was not as good as it
should be. This in itself is strange, given that
Brandeis was widely acknowledged as the
“brains” of the duo. But when you consider
Warren’s personal circumstances, it all starts
to make more sense.

Sam Warren had married well above his
so-called station. His wife, Mabel Bayard,

The untold stor y behind the evolution of pr ivacy r ights
RAHUL MATTHAN 

An 1890 article 

by Warren and 

Brandeis set the 

stage for our 

legal acceptance 

of the right to 

be left alone 
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